CITY OF OBERLIN, OHIO

ORDINANCE No. 22-50 AC CMS

AN ORDINANCE ACCEPTING THE BID OF SMITH PAVING & EXCAVATING, INC. OF
NORWALK, OHIO, FOR THE WEST COLLEGE STREET PAVEMENT IMPROVEMENT PROJECT
AS AN EMERGENCY MEASURE

BE IT ORDAINED by the Council of the City of Oberlin, County of Lorain, State of Ohio:

SECTION 1. That the bid of Smith Paving & Excavating, Inc. of Norwalk, Ohio for the
West College Street Pavement Improvement Project, being the lowest and best bid received, is
hereby accepted, and the City Manager is hereby authorized and directed to enter into a contract
accordingly, said bid being in the amount of $967,249.89.

SECTION 2. It is hereby found and determined that all formal actions of this Council
concerning or relating to the adoption of this ordinance were adopted in an open meeting of this
Council, and that all deliberations of this Council and of any of its committees that resulted in such

formal action, were in meetings open to the public in compliance with all legal requirements,
including Section 121.22 of the Ohio Revised Code.

SECTION 3. That this ordinance is hereby declared to be an emergency measure
necessary for the immediate preservation of the public peace, health and safety of the citizens of
the City of Oberlin, Ohio or to provide for the usual daily operation of a municipal department, to
wit: to accept a bid within the time limitations provided by law and provided that it is elevated to
emergency status by the affirmative vote of at least five members of Council and receives the
affirmative vote of at least five members of Council upon final passage, it shall go into full force
and effect from and immediately after its passage; otherwise, it shall take effect on the earliest date
allowed by law.

PASSED: 1%t Reading: August 15, 2022

27 Reading:

31 Reading:

ATTEST:

BELINDA B. ANDERSON, MMC BRYAN BUz GESS Y
CLERK OF COUNCIL PRESIDENT OF COUNCIL

POSTED: 08/16/2022 EFFECTIVE DATE: 08/15/2022
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00017 NOTICE OF AWARD

To: Smith Paving & Excavating, Inc.
4426 N. Old State Rd.
Norwalk, OH 44857

The City of Oberlin, Ohio, having considered the Bid submitted by you for 2022-04 W. College St. Pavement

Improvement Project in response to the Advertisement for Bids dated June 18, 2022 and in the amount of

$967.249.89 does hereby notify you that your Bid has been accepted by City Ordinance No.22-50 AC CMS.,
subject to annual appropriation of sufficient funds by Oberlin City Council.

The following variations from the Specifications and Bid Instructions have been allowed:

n/a

All bids remain available for acceptance for the period of time stated in the Instructions to Bidders.

You are required to execute the Agreement within ten (10) calendar days from the date of this Notice to you.
If you fail to execute said Agreement within ten (10) calendar of the date of this Notice, the City of Oberlin
will be entitled to consider all your rights arising out of the City's acceptance of your Bid as abandoned and as
a forfeiture of your Bid Bond. The City of Oberlin will also be entitled to such other rights as may be granted
by law.

City of Oberlin, Ohio

w 27

Robert Hillard, City Manager

Date: _ g/?ﬁ/?ﬁ??

Acceptance of Notice of Award

Receipt of the above Notice of Award is hereby acknowledged by:

/Dé/ﬁ/k;a} 8(/ , this Z 3 day of
022.

o

By: {/-—/‘
Title: l/,u,{, K }—uLJL
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00018 AGREEMENT

This Agreement, made this 16% day of August, 2022, by and between the City of Oberlin, Ohio, hereinafter

called the "City", acting herein through its City Manager and Smith Paving & Excavating, Inc., doing business

as (a corporation) (a partnership) (an individual) in the City of Norwalk, County of Huron, and State of Ohio,

hereinafter called the "Contractor."

WITNESSETH: That for and in consideration of the payments and agreements hereinafter mentioned:

1. The Contractor will furnish equipment in accordance with the terms of the Contract Documents.
2. The following variations from the Contract Documents and/or options have been agreed to:

n/a
3. The term "Contract Documents" means and includes the following:

a) Invitation for Bids

b) Instruction to Bidders

¢) General Conditions

d) Bid including all attachments thereto

e) Bid Guarantee and Contract Bond

g) Delinquent Personal Property Tax Affidavit

g) Notice of Award

h) Agreement (with Legal & Fiscal Officers' Certificates)

i) Notice to Proceed

j) Equal Employment Opportunity Package

k) DMA Declaration of Material Assistance
1) Specifications

m) Addenda:

No. 1, dated July 11, 2022.
No. 2, dated July 14,2022 & No. 3, dated July 14, 2022.

4. The City will pay to the Contractor in the manner and at such times as set forth in the Contract
Documents, such amounts as required by this Agreement.

5. City's engagement of the Contractor is based upon the Contractor's representations to the City that the
Contractor has reviewed all documents pertinent to its portion or scope of the work and has found
them in all respects to be complete, accurate, adequate, consistent, coordinated and sufficient;
is an organization experienced in and qualified, willing and able to provide equipment of the nature

and type necessary to perform its portion or scope of the Work is authorized and licensed to do
business in Ohio; has the expertise and ability to meet the City's objectives and requirements.
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The Contractor shall furnish services and labor which expeditiously and economically and properly
complete its particular scope of the Work in the manner most consistent with the City's interests and
objectives; in accordance with the Contract Documents, and in accordance with the highest standards
currently practiced by persons and entities performing comparable labor and services on projects of
similar size and complexity. ‘

The Contractor expressly warrants and guarantees to the City that all goods, products, materials,
equipment, and systems incorporated in its particular scope of the Work conform to applicable
specifications, descriptions instructions, Drawings, data and samples; be new (unless otherwise
specified or permitted and without apparent damage; be of quality equal to or higher than that
required by the Bid Documents; be merchantable ; and free from defects.

The Contractor expressly warrants and guarantees to the City that all labor and services required for
its particular scope of Work shall comply with the Bid Documents; be performed in a workmanlike
manner; and be free from defects.

All warranties and guarantees set forth above shall be in addition to all other warranties, express,
implied or statutory, and shall survive payment for, acceptance or inspection of, or failure to inspect
the Work.

This Agreement shall be binding upon all parties hereto and their respective heirs, executors,
administrators, successors, and assigns.

With respect to the intent and interpretation of this Contract, the City and the Contractor agree as
follows:

A) This Contract, together with the Contractor's and Surety's performance and payment bonds
for the Project, if any, constitute the entire and exclusive agreements between the parties with
reference to the Project, and said Contract supersedes any and all prior discussions,
communications, representations, understandings, negotiations, or agreements.

(B) Anything that may be required, implied or inferred by the documents which make up this
Contract, or any one or more of them, shall be provided by the Contractor for the Contract
Price;

(C) - Nothing contained in this Contract shall create, nor be interpreted to create, privity or any

other relationship whatsoever between the €ity and any person except the Contractor;

D) When a word, term, or phrase is used in this Contract, it shall be interpreted or construed
first, as defined herein; second, if not defined, according to its generally accepted meaning in
the construction industry; and third, if there is no generally accepted meaning in the
construction industry, according to its common and customary usage;

(E) The words "include", "includes", or "including", as used in this Contract, shall be deemed to
be followed by the phrase, "without limitation";

(F The specification herein of any act, failure, refusal, omission, event, occurrence or condition
as constituting a material breach of this Contract shall not imply that any other, non-specified
act, failure, refusal, omission, event, occurrence or condition shall be deemed not to
constitute a material breach of this Contract;

G) The Contractor shall have a continuing duty to read, examine, review, compare and contrast
each of the documents which make up this Contract, shop drawings, and other submittal and
shall give written notice to the City and the Engineer of any conflict, ambiguity, error or
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2 If required by the City, separate releases of lien or lien waivers from each
subcontractor, lower tier subcontractor, laborer, supplier or other person or entity
who has, or might have a claim against the City or the City's property;

3) If applicable, consent(s) of surety to final payment;

) All product warranties, operating manuals, instruction manuals and other
recorddocuments, drawings and things customarily required of the Contractor, or
expressly required herein, as a part of or prior to Project closeout;

Termination by the Contractor

If the City repeatedly fails to perform its material obligations to the Contractor for a period of thirty
(30) days after receiving written notice from the Contractor of its intent to terminate hereunder, the
confractor may terminate performance under this Contract by written notice to the City and the
Engineer. In such event, the Contractor shall be entitled to recover from the City as though the City
had terminated the Contractor's performance under this Contract for convenience.

City's Right to Suspend Contractor's Performance

The City shall have the right at any time to direct the Contractor to suspend its performance, or any
designated part thereof, for any reason whatsoever, or without reason, for a cumulative period of up to
60 calendar days. If any such suspension is directed by the City, the Contractor shall immediately
comply with same.

In the event the City directs a suspension of performance under this Paragraph , through no fault of
the Contractor, the City shall pay the Contractor as full compensation for such suspension the
Contractor's reasonable costs, actually incurred and paid, of:

(A) demobilization and remobilization, including such costs paid to subcontractors;

B) preserving and protecting work in place;

© storage of materials or equipment purchased for the Project, including insurance thereon;

D) performing in a later, or during a longer, time frame than that contemplated by this Contract.
Termin;ltion by the City . | ->

The City may terminate this Contract in accordance with the following terms and conditions:

A) The City may, for any reason whatsoever, terminate performance under this Contract by the
Contractor for convenience. The City shall give written notice of such termination to the
Contractor specifying when termination becomes effective. The Contractor shall incur no
further obligations in connection with the work and the Contractor shall stop work when such
termination becomes effective. The Contractor shall also terminate outstanding orders and
subcontracts. The Contractor shall settle the liabilities and claims arising out of the
termination of subcontracts and orders. The City may direct the Contractor to assign the
Contractor's right, title and interest under termination orders or subcontracts to the City or its
designee. The Contractor shall transfer title and deliver to the City such completed or
partially completed work and materials, equipment, parts, fixtures, information and Contract
rights as the Contractor has. When terminated for convenience, the Contractor shall be
compensated as follows:
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@) The Contractor shall submit a termination claim to the City and the Engineer
specifying the amounts due because of the termination for convenience together
with costs, pricing or other data required by the City or the Engineer. If the
Contractor fails to file a termination claim within one (1) year from the effective
date of termination, the City shall pay the Contractor, an amount derived in
accordance with Subparagraph (3) below;

[©)) The City and the Contractor may agree to the compensation, if any, due to the
Contractor hereunder;

3) Absent agreement to the amount due to the Contractor, the City shall pay the
Contractor the following amounts:

(a) Contract prices for labor, materials, equipment and other services accepted
under this Contract;

(b) Reasonable costs incurred in preparing to perform and in performing the
terminated portion of the work, and in terminating the Contractor's
performance, plus a fair and reasonable allowance for direct jobsite overhead
and profit thereon (such profit shall not include anticipated profit or
nonsequential damages); provided however, that if it appears that the
Contractor would have not profited or would have sustained a loss if the entire
Contract would have been completed, no profit shall be allowed or included
and the amount of compensation shall be reduced to reflect the anticipated rate
of loss, if any;

(c) Reasonable costs of settling and paying claims arising out of the termination of
subcontracts or orders pursuant to Subparagraph (A) of this Paragraph. These
costs shall not include amounts paid in accordance with other provisions
hereof.

The total sum to be paid the Contractor shall not exceed the total Contract Price, as properly
adjusted, reduced by the amount of payments otherwise made, and shall in no event include
duplication of payment.

If the Contractor does not perform the work, or. any part thereof, in a timely manner, supply
adequate labor, supervisory personnel or proper equipment or materials, or if it fails to timely
discharge its obligations for labor, equipment and materials, or proceeds to disobey
applicable law, or otherwise commits a violation of a material provision of this Contract,
then the City, in addition to any other rights it may have against the Contractor or others,
may terminate the performance of the Contractor and assume possession of the Project site
and of all materials and equipment at the site and may complete the work. In such case, the
Contractor shall not be paid further until the work is complete. After final completion has
been achieved, if any portion of the Contract Price, as it may be modified hereunder, remains
after the cost to the City of completing the work, including all costs and expenses of every
nature incurred, has been deducted by the City, such remainder shall belong to the
Contractor. Otherwise, the Contractor shall pay and make whole the City for such cost. This
obligation for payment shall survive the termination of the Contract.

In the event the employment of the Contractor is terminated by the City for cause pursuant to
this Subparagraph B) and it is subsequently determined by a Court of competent jurisdiction
that such termination was without cause, such termination shall thereupon be deemed a
Termination for Convenience under Subparagraph A) and the provisions of Subparagraph
(A) shall apply.
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IN WITNESS WHEREOF, the parties hereto have executed, or caused to be executed by their duly authorized
officials, this Agreement in three copies, each of which shall be deemed an original on the date first written
above.

City of Oberlin, Ohio

o AT e

Robert Hillard, City Manager

(Seal)

ATTEST:

Mém % @M/[WM«

Belinda Anderson, City Clerk
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Contractor: 75»« ﬁ,ﬁ{"/j “ g u’«fﬂ% :7}" /[/,4.

A
Vol A
sitess Y906 N0l Spd ML Nordi 04 75577
Phone. 19 (:684/65

(Seal)

o /)
/

(Secretary, i Corporation)

M a—de,‘.' e, 020 S {lp,’fy
(Witness) 7
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00019 CITY OF OBERLIN, OHIO - FISCAL OFFICER'S CERTIFICATE

Project Identification: 2022-04 W. College St. Pavement Improvement Project

1, I.Salvatore Talarico, Finance Director hereby certify that I am the qualified and acting fiscal officer of the
City of Oberlin, Ohio, and that the amount of money, to wit $967,249.89, required to meet the cost of the
attached Agreement between the City of Oberlin and Smith Paving & Excavating, Inc. (Contractor) has been

lawfully appropriated for the purpose of said Agreement and the money so appropriated is on deposit or (in

process of collection) to the credit of the appropriate fund subject to annual appropriations.

ol

; d (W 1 :
r.}%atore Talarfco, Kinghce Director

S// 3 ,2022

Date
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00020 CITY OF OBERLIN, OHIO - LEGAL OFFICER'S CERTIFICATE

Project Identification: 2022-04 W. College St. Pavement Improvement Project

The foregoing Agreement between the City of Oberlin, Ohio, (City) and Smith Paving & Excavating, Inc.
(Contractor) is approved as to form.

Jon Clark, Law Director

7] B jl 12022

Date
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00021 NOTICE TO PROCEED

To: Smith Paving & Excavating, Inc. Date:  August 16, 2022
4426 N. Old State Rd.

Norwalk, OH 44857 Project: 2022-04 W. College St.

Pavement Improvement Project

You are hereby to commence WORK in accordance with the Agreement dated August 16, 2022, on or before

August 19,2022. The date of completion of all WORK is, therefore, November 25, 2022.

Owner: City of Oberlin, Ohio

By:
Robert Hillard, City Manager

ACCEPTANCE OF NOTICE

Receipt of the above NOTICE TO PROCEED is hereby acknowledged by

DY) lguf

this (Z ; day of A\/"W,) /’ 2022.

By:

Iz
e UL
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